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EPA Confirms it's States' Responsibility to Prove International Pollutant Transport through the SIP Process

EPA confirmed it will be the States’ responsibility under the Clean Air Act to prove international pollutant transport through the SIP process: 

“The CAA, not EPA’s proposed rule, places the burden on States to demonstrate that an area would be able to attain but for emissions from sources located outside the United States.” 

EPA, the United Nations, and others are projecting an increased impact of international pollutant transport on the ability of States to achieve the NAAQS.  As a Harvard/EPA study concluded, “Efforts to improve U.S. air quality are thus thwarted by the rise in global background O3 levels due to increased emissions outside U.S. borders.”  (see http://www.gfdl.noaa.gov/bibliography/related_files/amf0201.pdf) 

The U.S. Chamber in its recent letter to Congressman Issa called for rulemaking to deal with international pollutant transport and the SIP process (see http://www.scribd.com/doc/48422408/Pages-835-1204-Submissions-to-Darrell-Issa-regarding-Federal-Regulation-February-7-2011).  Setting aside the irony that the Chamber is asking for more regulations, regulations just won’t solve this problem.  The problem is at the root—as the EPA quote above emphasizes.  

The simple fact is that we can no longer make States primarily and ultimately responsible for addressing foreign emissions through the SIP process—whether that is by forcing States to offset the foreign emissions or forcing States to prove to EPA through time-consuming and resource-intensive modeling exercises how much emissions are coming from somewhere else for each particular SIP submission ad infinitum (see EPA excerpt below).  

Time to fix the problem at the root.  Time to align responsibility and authority under the Clean Air Act.  Time to transform the SIP process.  We can make it happen.

For more information on the SIP transformation effort, see www.sipreform.com.

EPA Comments on International Pollutant Transport in 8-hour Ozone Rule (70 Fed. Reg. 71612, 71624):

3. How will EPA address transport of ground-level ozone and its precursors for areas affected by international transport?

a.  Background

As discussed in the proposal, international transboundary transport of ozone and ozone precursors can contribute to exceedances of the NAAQS. It is possible that the international transport of air pollutants may affect the ability of some areas to attain and maintain the 8-hour ozone NAAQS. Section 179B of the CAA (International Border Areas), applies to nonattainment areas that are affected by emissions emanating from outside the United States. This provision requires EPA to approve a SIP for an ozone nonattainment area if it meets all of the requirements applicable under the CAA, other than a requirement that the area
demonstrate attainment and maintenance of the ozone NAAQS by the applicable attainment date, and the State establishes to EPA’s satisfaction that the SIP would be adequate to attain and maintain the ozone NAAQS by the applicable attainment date but for emissions emanating from outside the United States. The preamble to the proposed rule recommended that States should confer with the appropriate EPA Regional Office to establish on a case-by-case basis the technical requirements for these analyses.

b. Final Rule

As in the proposal, we are not setting forth any regulatory provisions related to international transport. Section 179B
of the CAA applies for these purposes. We continue to recommend that States confer with the appropriate EPA
Regional Office to establish on a case-by-case basis the technical requirements for analyses to support showings under
section 179B. These analyses will be subject to public comment during the State and Federal SIP processes.

c. Comments and Responses

Comment: Several commenters addressed the discussion of international transport in the proposed rule. Two commenters suggested that EPA is placing too high a burden on States to make a demonstration that a nonattainment area would attain but for international transport (e.g., assessing emissions from foreign countries). These commenters stated that EPA has the appropriate resources and technical expertise to evaluate international transport and highlighted certain data EPA has gathered and modeling EPA has performed. The commenters suggested that EPA should re-evaluate relevant policies regarding section 179B of the CAA to ensure they are streamlined and not unnecessarily burdensome on States in making an international transport demonstration. Another commenter thought that the proposed rule does not adequately address ozone from international sources, especially in a situation where a State does not have jurisdiction over most of the significant sources of ozone or access to available data for modeling in that region. Another commenter encouraged EPA to expand its view of the applicability of section 179B and allow consideration of the impact on attainment of smoke from crop burning activities in Southern Mexico and Central America.

Response: The CAA, not EPA’s proposed rule, places the burden on States to demonstrate that an area would be able to attain but for emissions from sources located outside the United States. However, EPA agrees with the commenters that EPA has been performing numerous activities that will provide data that States may be able to rely on as they develop these demonstrations. 

We recognize that adequate data for foreign sources may not be available to States. Therefore, modeling, according to the modeling guidance for attainment demonstrations, may not be possible in all cases.  Because the availability of information and the causes of international pollution vary significantly from one area to another, EPA continues to believe that the best approach for addressing international transport is for States to
work with EPA on an area-by-area basis to determine what is the best available information and the best method for analysis that fits the unique situation for each area.

[. . .]

With respect to the applicability of section 179B to areas affected by emissions from very distant, foreign sources, EPA currently has not taken a position. If and when there are any SIP submittals that request a section 179B dispensation on such a basis, EPA will examine those submittals on a case-by-case basis, including focusing on the sufficiency of the technical
demonstration, in order to make a determination of section 179B applicability.


