Email to SIP Transformation Distribution List

From: Jed Anderson [mailto:jedanderson@jedlaw.net] 
Sent: Wednesday, September 29, 2010 8:25 AM
Subject: Article: "EPA May Revive NOx Trading Plan If Transport Rule Fails Legal Challenge" 


The Clean Air Interstate Rule . . . Early Action Compacts . . . the Clean Air Transport Rule . . . 

We keep on designing software-upgrade-after-software-upgrade trying to improve air quality and overcome the inherent deficiencies of the SIP process.  When one software program inevitably fails, we get frustrated, dump it, and try another one.  We do this over and over again.  It’s getting painful to watch.  It’s like watching someone try to load-up Turbo Tax onto a Commodore 64—then when that inevitably fails watching them get frustrated, dump Turbo Tax and try to load-up Halo 3—then when that inevitably fails watching them get frustrated, dump Halo 3, and try to load-up Microsoft Office.  At some point out of pity you just want to tap them on the shoulder and say, “Hey buddy, maybe you might want to think about the hardware.“

Easier, quicker, and more logical to upgrade a Commodore 64 than to keep trying to run Halo 3 on it.  

Time to transform the SIP process.  We can make it happen.

For more information on the SIP transformation effort, see www.sipreform.com.  





Clean Air Report - 09/30/2010 
EPA May Revive NOx Trading Plan If Transport Rule Fails Legal Challenge 
Posted: Sep. 28, 2010 
EPA could revive a years-old, defunct seasonal nitrogen oxide (NOx) trading program to cut NOx emissions if the agency's proposed Clean Air Transport Rule (CATR) cap-and-trade program to reduce NOx and sulfur dioxide (SO2) pollution is vacated by a federal appeals court through an expected legal challenge, according to the agency.
In a Sept. 23 Federal Register notice, EPA cautions that it may have to revive its NOx Budget Trading Program launched in 2003 if CATR is vacated. The notice seeks to renew an information collection request (ICR) for the program, which established a trading system to cut NOx from power plants and other large sources in the eastern United States. The notice is available on InsideEPA.com.
In 2009, the trading program was replaced by the Bush EPA's Clean Air Interstate Rule (CAIR), which established a cap-and-trade program to cut NOx and SO2 from 28 Eastern states and the District of Columbia. But a federal appeals court first vacated and then remanded CAIR to EPA due to concerns about deficiencies in the rule's trading program.
The Obama EPA earlier this year then proposed to replace CAIR with CATR, expanding the program to 31 states. EPA says that CATR addresses the court's concerns about the legality of the rule's trading mechanisms. But senators pushing a bill to create a similar trading program say that EPA's proposal is still legally questionable and, if finalized as proposed, could be endangered through a legal challenge. EPA is taking comment on the proposal until Oct. 1.
In the ICR, EPA says that although its NOx Budget Trading Program was replaced in 2009 by CAIR's requirements, the data collection is being renewed for two reasons. First, some industrial sources in certain states must still monitor and report emissions to EPA under the NOx Budget Trading Program rules, according to the notice.
Second, EPA "may at some future time, reinstitute the NOx Budget Trading Program. For example, this might happen if both the [CAIR] and CAIR replacement rules were vacated by the Court."
EPA developed the NOx budget program as part of the so-called NOx SIP Call, promulgated in 1998. The program, unlike CAIR and CATR, applied only during the summertime ozone season, and to 20 states and the District of Columbia, rather than the 31 states plus the District of Columbia covered by CATR. It also did not restrict emissions of SO2, compared to CAIR and CATR, both of which were crafted to cut power plants' SO2 emissions.
The NOx budget program, however, included certain industrial sources, such as large boilers and turbines that are excluded from both CAIR and CATR. Boiler industry officials are concerned that EPA may try to include industrial, commercial and institutional boilers in a second phase of CATR to be proposed next year, and are seeking state-level boiler rules to set a precedent on the level of controls EPA may seek in CATR (see related story).
Northeastern and Mid-Atlantic states in the Ozone Transport Commission (OTC), a body that pioneered the NOx budget program based on its own regional version, have warned that even with CATR in place, additional emissions reductions will be required to curb interstate ozone transport that contributes to nonattainment of ozone national ambient air quality standards (NAAQS) on the East Coast. Attainment will be harder still to achieve, OTC warns, whenever EPA finalizes a pending tighter ozone NAAQS in the range of 60 to 70 parts per billion (ppb) by the end of October, replacing a 2008 Bush EPA standard of 75 ppb.
One state regulator warns that while the Nox SIP Call was clearly effective in reducing ozone, "it would not be sufficient to meet the 2008 or pending 2010 ozone standards." Also, EPA's decision to maintain the NOx Budget Trading Program as a backstop "means that EPA is concerned about the legality of the proposed transport rule and that the court could throw both CAIR and CATR out at the same time."


