

From: Jed Anderson [mailto:jedanderson@jedlaw.net] 
Sent: Monday, January 10, 2011 10:07 AM
To: 'jackson.lisa@epa.gov'; 'McCarthy.gina@epa.gov'
Subject: Note to Trade Associations and States on Future Ozone SIPs


To the Honorable Administrator Jackson and Assistant Administrator McCarthy:

I wanted to share the message below with you that I sent to several of the major trade associations and state air quality directors about the SIP process and foreign pollutant transport.  

Unless the SIP process is transformed, States will likely have no other choice but to pursue Section 179B petitions in light of the growing impact of foreign pollutant transport.  States simply cannot make their citizens and businesses pay for and be ultimately and primarily responsible for offsetting emissions blowing in from other countries in order to demonstrate attainment with the SIP and avoid sanctions.  As you know, the process of each State demonstrating the impacts of foreign pollutant transport on every SIP submission will be inefficient, ineffective, and process that benefits neither the environment nor our nation.  

There is an alternative.  

Let’s transform the SIP process into a comprehensive multi-pollutant planning process that aligns responsibility for achieving the NAAQS with the authority to achieve the NAAQS and ensures that future control efforts are coordinated, prioritized, and implemented in the most efficient manner considering various air quality and climate change goals.  We can make it happen.

For more information on the SIP transformation effort, see www.sipreform.com.  


From: Jed Anderson [mailto:jedanderson@jedlaw.net] 
Sent: Tuesday, January 04, 2011 12:22 PM
Subject: Jed's Free Legal Advice to States and Industry on Future Ozone SIPs


I thought you and your constituents might find this valuable (see email below).  This could save industry in the United States billions of dollars that otherwise industry will likely be required to spend  to offset foreign emissions per the requirements of the SIP process.  As you know, the SIP process essentially places the ultimate burden of addressing the growing impact of foreign emissions on local industry.  I’ll explain.  

1. States are primarily responsible for achieving the NAAQS through the SIP process (see 42 U.S.C. § 7407(a)).  States can try to prove to EPA that foreign emissions are impacting the ability of the States to achieve the NAAQS, but ultimately the responsibility for addressing foreign emissions rests with the States (see 42 U.S.C. § 7509(a) and 42 U.S.C. § 7407(a)).

1. The States in their SIPs must focus primarily on finding emissions reductions from local industry since States are generally prohibited from regulating the majority of emission sources (e.g. federally preempted mobile sources per CAA § 209 and interstate/international pollutant transport per the Interstate Commerce Clause and foreign treaties prohibition).  

Local industry essentially is already being required to offset the impacts of foreign pollutant transport based on the SIP process.  And according to HTAP and the EPA, the impacts of international pollutant transport are projected to become an even larger part of the problem (see below).  Is it fair, efficient, and effective to place the ultimate burden of offsetting international pollutant transport on local industry?  I don’t think this is good for either industry, our nation, or the environment.  I therefore wanted to share the advice below with you—though I think the wiser solution is transform the SIP process (see www.sipreform.com).  

I hope you find this helpful and valuable.  Best of luck.

Regards,

Jed Anderson


From: Jed Anderson [mailto:jedanderson@jedlaw.net] 
Sent: Wednesday, December 29, 2010 9:06 AM
To: SIP Transformation Distribution List
Subject: Free Legal Advice to States and Industry on Future Ozone SIPs

Free Legal Advice to States and Industry on Future Ozone SIPs

I would file a Section 179B Petition every time I prepared a SIP.  Here is what Section 179B provides:

A SIP shall be approved if “the submitting State establishes to the satisfaction of [EPA] that the implementation plan of such State would be adequate to attain [the NAAQS] . . . but for emissions emanating from outside the United States.”  (42 USC § 7509a).

Here again is what the 2010 HTAP report and Harvard/EPA Study found,

1. “Although fossil fuel emissions in the U.S. for NOx, CO, and VOC decline in the IPCC A1 2030 scenario relative to 1995 by 27%, 45%, and 30%, respectively, we find that the number of grid-square summer days over the U.S. with O3 > 70 ppbv increases relative to 1995.  Efforts to improve U.S. air quality are thus thwarted by the rise in global background O3 levels due to increased emissions outside U.S. borders.”  -Harvard/EPA Study (see http://www.gfdl.noaa.gov/bibliography/related_files/amf0201.pdf) 

1. “As public health-based air quality standards continue to be tightened based on new health effects research, the contribution of intercontinental transport to exceedances of such standards will continue to increase.” –2010 HTAP Report (see http://htap.icg.fz-juelich.de/data/EBMeeting2010.)

1. “For North America ground-level O3 concentrations, the RAIR [Relative Annual Intercontinental Response] is estimated to increase to around 50% under both the high and low emissions scenarios, suggesting that, in the future, changes in emissions of O3 precursors outside the region may be as important as changes within the region.” –2010 HTAP Report

1. “With changing global future emissions, it is likely that over the next 20 to 40 years it will become even more difficult for nations to meet their own environmental policy objectives without international cooperation to address transboundary and intercontinental flows of air pollution.” –2010 HTAP Report

1. “Measurements at some locations on the western coasts of Europe and North America clearly show that trans-oceanic air flows can carry O3 concentrations that approach or exceed some air quality standards or objectives.” –2010 HTAP Report

1. “In these regions [North America, Europe, and East Asia] in winter, intercontinental transport of O3 may exceed local and regional production.” –2010 HTAP Report

1. “The sum of the health impacts of transported pollution in downwind foreign regions can be larger than the health impacts of emissions in the source region itself.” –2010 HTAP Report

I don’t think you have a choice States unless the SIP process is transformed.  Yes it will be expensive continually proving the emission impacts on your State from Ireland, Honduras, and East Timor every time you do a SIP revision.  Yes this will be time-consuming and will not improve air quality for the benefit of our nation, the environment, and the world.  

There is an alternative.

Time to transform the SIP process.  We can make it happen.  

For more information on the SIP transformation effort, see www.sipreform.com.  
