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TEXAS OFFICIALS PUSH MULTI-POLLUTANT PLAN IN BID TO REFORM SIP PROCESS
Texas officials and stakeholders are pushing the state legislature to adopt a resolution that advocates developing a multi-pollutant plan in lieu of mandatory state implementation plans (SIPs) for national ambient air quality standards (NAAQS), a measure that sources say could become part of a broader effort to push federal policymakers to reform air act provisions governing how states develop SIPs. 

The draft resolution, released Dec. 19 by the SIP Transformation Workgroup, an informal coalition of Texas lawyers and regulators, says the Texas Commission on Environmental Quality should “disengage from the current SIP process to the extent possible and begin transforming the air quality planning process into a comprehensive multi-pollutant planning process that ensures that air quality control efforts are coordinated, prioritized, and implemented in the most timely, efficient, and effective manner.” Relevant documents available on InsideEPA.com. 

No Texas legislators have agreed, as of yet, to take up the draft resolution, but a workgroup source says the group will continue to press state lawmakers to adopt the resolution in an effort to mandate a Texas “boycott” of the SIP process, to the degree the air act allows, in order to leverage reforms on a federal level. “Essentially we’re going to comply with the letter of the law,” the source says. 

The source says the Texas effort could also bolster efforts by Rep. Joe Barton (R-TX), ranking Republican on the House Energy & Commerce Committee, who has already said he will seek comprehensive review of the air law in the new Congress, as well as form the basis for creating a broader national coalition to address the issue. “I think it’s going to take other states and other people to take this up to the Obama administration,” the workgroup source says. 

The officials are also planning to push EPA’s Clean Air Act Advisory Committee (CAAAC) to support the approach but other pressing air quality and climate issues may pose a barrier to pushing broad air act reforms. 

Ralph Marquez, a former Texas environment official who now serves on CAAAC, is planning to urge the group at its upcoming Jan. 8 meeting in Washington, DC, to back the approach. 

CAAAC has already taken steps to develop recommendations for a multi-pollutant strategy, and as part of the group’s expected finalization of a report to improve air act implementation Marquez will recommend adoption of the Texas multi-pollutant approach. “We need to look at what are the health and environmental impacts of every pollutant . . . and which ones we can get the most bang for our buck,” a second workgroup source says. 

The workgroup source says air act reform is urgently needed because, although the law requires states to meet ever stricter NAAQS through the SIP program, states lack the authority to control many significant sources, including mobile sources and pollution transported from other states, a discrepancy which has led to a SIP program that encourages procrastination in implementing controls and drains state agency resources. 

For example, EPA is pressing many Northeastern states to request “bump ups” in ozone nonattainment designations that will give them more time to achieve the standard, while threatening to disapprove SIPs from states that refuse to do so (Clean Air Report, Dec. 25). 

Additionally, EPA granted Houston an unusual “double bump up” from a “moderate” nonattainment designation to “severe,” bypassing “serious” (Clean Air Report, Oct. 16). 

The effort stems from a years-old plan developed by former EPA air chief Jeffrey Holmstead, who together with other lawyers detailed for a Houston-area industry group several options for bypassing or reforming strict SIP planning requirements. According to the memo, the lawyers suggested, for example, that local areas could also seek flexibility to bypass some SIP requirements in a settlement. 

“While the Clean Air Act limits EPA’s discretion to pursue innovative SIP reform strategies, the Houston-Galveston area may seek to create additional flexibility through litigation and settlement strategies. In entering consent decrees, EPA has the ability to agree to measures that go beyond its statutory mandates, and the courts typically have inherent authority to enforce settlement decrees and order relief over claims in the settlement that otherwise might lie outside their jurisdiction,” the memo says. 

But codifying a multi-pollutant approach under the Clean Air Act will not be an easy task, despite support by Barton and others to do so, because of other pressing issues such as climate change legislation and power plant pollution rules. 

One environmentalist says it is better to narrowly target reforms rather than broadly rewrite the statute. “I kind of like ‘rifle shot’ changes,” the source says, noting many existing air law protections could be jeopardized by a major congressional rewrite. 

But a second environmentalist supports the Texas approach. “I think it’s obvious that the SIP [process] is broken. The amount of time and resources it takes to complete this bureaucratic process is not justified by the end results it has achieved so far,” the source says, adding that under a more “science-based” administration, Congress has a “good chance” of developing an act that achieves quicker results and is more health-protective. 

Although sources say the draft resolution, if passed by the Texas legislature, could bolster Barton’s planned effort to reform the air law, Barton’s interest in the state plan is unclear. Barton’s office did not respond to a request for comment at press time. -- Molly Davis 
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