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                                                                                        March 12, 2009






The SIP Transformation 

                                                                

         Workgroup

Commissioner Bryan Shaw

Texas Commission on Environmental Quality

MC 100, P.O. Box 13087

Austin, TX  78711-3087

Chairman Barry Smitherman

Public Utility Commission of Texas
1701 N. Congress Avenue
PO Box 13326
Austin, TX 78711-3326

Commissioner Michael Williams

Railroad Commission of Texas

PO Box 12967
Austin, Texas 78711

Re:  
Reforming the State Implementation Plan (SIP) Process to Improve Air Quality and Reduce Costs 

Dear Distinguished Members of the Texas Advisory Panel on Federal Environmental Regulation:

We are writing to urge you to advocate structural improvements to the Clean Air Act.  For decades, Texas has responsibly developed ozone SIPs to comply with EPA dictates but at inordinate cost to state government, business, and taxpayers.  Texas, indeed, is a national leader in the development of cutting-edge ozone science and creative comprehensive emission reduction measures.  Most importantly, the State of Texas has made significant improvements to air quality.  EPA, however, continually changes the air quality standards and the never-ending circuitous SIP process ties up precious state environmental resources in administrative exercises focused on procedure over results.  
In the summer of 2007, EPA dramatically heightened the national ozone standard to 75 ppb the same month that Texas finalized the SIP for the 85 ppb standard.  Governor Perry has been forced to recommend that even more areas of the state become subject to the deficient SIP process under this new standard.  EPA’s current SIP process has become an excessively complex, exorbitant, and largely ineffective way to further improve air quality. Texas, the state with most at stake, must no longer humbly yield to EPA’s constantly changing dictates.  Texas must lead a national effort to reform the SIP process.  
Texas Has Significantly Improved Air Quality

Great progress has been made to reduce ozone in Texas.  All areas except Houston and Dallas are currently in attainment.  The Dallas-Fort Worth area attained the 1-hour ozone standard in 2006.  The Houston area only had one monitor last year in nonattainment of the 8-hour ozone standard.  The progress is remarkable.  The key factors to success have been the following actions taken by the State of Texas:

· 2000 and 2005 air quality studies

· Permitting of grandfathered sources (with major emission reductions)

· TERP and LIRAP incentive programs accelerated introduction of cleaner vehicles and equipment 

· Targeted reductions of Highly Reactive VOCs

· TX-developed and EPA-approved Early Action Compacts as incentive for NNA

· Reduction (about 80%) in volume of releases from emission events.
· Implementation of real-time Environmental Monitoring Rapid Response System 

· Introduction and extensive use of InfraRed camera to make VOC emissions visible and implementation of  “Find it and Fix it” policy

· 80% reduction in NOx from stationary sources in the Houston area
SIP Process Has Unnecessarily and Unjustly Driven Up Costs to Texans

Though the State of Texas’ efforts have resulted in significant air quality improvements, the SIP process has unnecessarily and unjustly driven up costs to the citizens of Texas, and now has become largely an expensive administrative game.  
The Texas Emission Reduction Plan program (TERP) for example takes Texans’ money (amounting to almost $1 billion dollars now) and gives it to railroad, truck and off-road equipment owners to replace or retrofit engines.  Texas needed to fund a program like TERP to avoid heinous control measures such as dictating the hours basic business could operate . . . All because the Federal government failed to fulfill its federally preempted responsibility to develop engine standards on a timely schedule.
TERP is a valuable program that deserves continued support—yet it also is a significant indication of the problems with the SIP process.  Because Texas is preempted from controlling mobile sources, Texas wisely developed the TERP program which offered low cost emission reductions compared to strategies such as “no drive days”.  Recall that mobile sources dominate among ozone precursors even in HGA with its massive industrial complex.
The TERP program reduces NOx at a cost of approximately $5,000 to $10,000 a ton (excluding all of the administrative costs).  If the Federal government would have aligned the effective dates of new engine standards with ozone attainment deadlines, the cost to Texans would have been vastly lower. The new Tier 4 engine standard for non-road diesel equipment for example reduces NOx for $680 per ton (without the administrative costs of TERP).
  That’s a ten-fold difference.  The Citizens of Texas could have potentially saved 90% of their money if the Federal government had done its job—that’s approaching almost 1 billion dollars now. 
In addition to the cost of compliance, the SIP process focuses on administrative games.  For example, Houston requested a double bump-up to extend the nonattainment year to 2019, but EPA would not grant the request until TCEQ spent millions of dollars justifying what was practically impossible for Texas to do.  
Foundational Problems with the SIP Process

The foundational problems with the SIP process are twofold.  First, responsibility for achieving the National Ambient Air Quality Standards is not aligned with the authority to achieve the standards.  States are primarily responsible but yet the authority to control most of the emission sources rests with the federal government (i.e. the ability to regulate mobile sources and pollutant transport).  The misalignment between responsibility and authority results in substantial resources being spent on finger-pointing, administrative exercises, and delays.  The misalignment also causes the State of Texas to be liable for losing Federal highway funds for emissions it generally cannot control.  Responsibility and authority must be aligned.  
The second problem is that the SIP process does not address pollutants comprehensively.  The current SIP process focuses on only one pollutant at a time. The result of this compartmentalized and fragmentized approach is that resources are sometimes spent on control strategies that increase non-targeted pollutants and provide less benefit to public health.  SIPs also are disjointed with TCEQ preparing numerous SIPs for numerous regions of the state.  
The Solution

 A multi-pollutant strategy that prioritizes based on public health and environmental impact is necessary at a time when financial resources at all levels of government and the private sector are scarce.  It is critical to make structural improvements to the Clean Air Act to ensure that all future control efforts are coordinated, prioritized, and implemented in the most efficient manner considering various air quality and climate change goals.  
Two relevant “draft” papers are attached. One outlines four key possible revisions to update the Clean Air Act. The second provides one possible re-organization of the SIP process to align responsibility with authority and make the process more effective. We hope you find them useful.

We are hoping that your Advisory Group on Federal Environmental Regulation will take the initiative to lead a SIP reform effort among states.   Because of Texas’ significant experience and achievement with the SIP process and because our State has in many ways the most to win or lose on this issue, Texas leadership is pivotal to ensuring the proper result.

We appreciate your consideration.  Please let us know if we might be a resource to your panel.

Sincerely,
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Kathleen Hartnett-White

Texas Public Policy Foundation
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Ralph Marquez

Principal, ESP
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Carroll Robinson

Professor, Texas Southern University
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Jed Anderson

Chair, SIP Transformation Workgroup



	
	

	
	


cc:  
Chairman Buddy Garcia, Texas Commission on Environmental Quality

Commissioner Larry Soward, Texas Commission on Environmental Quality


Senator Kipp Averitt, Chairman, Texas Senate Committee on Natural Resources


Representative Byron Cook, Chair, Texas House Committee on Environmental Regulations


Representative Allan Ritter, Chair, Texas House Committee on Natural Resources 
� 69 Fed. Reg. 39131, � HYPERLINK "http://www.epa.gov/otaq/url-fr/fr29jn04.pdf" �http://www.epa.gov/otaq/url-fr/fr29jn04.pdf�. 
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